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I.  The  Bill  as  Reported 

[H.R.  3235,  100th  Cong.,  2d  sess.] 

AN  ACT  To  amend  the  Public  Health  Service  Act  to  revise  the  program  of 
assistance  for  health  maintenance  organizations 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE,  REFERENCE. 

(a)  Short  Title.— This  Act  may  be  cited  as  the  "Health  Mainte- 
nance Organization  Amendments  of  1987". 

(b)  Reference. — Whenever  in  this  act  (other  than  in  section  6(a)) 
an  amendment  or  repeal  is  expressed  in  terms  of  an  amendment 
to,  or  repeal  of,  a  section  or  other  provision,  the  reference  shall  be 
considered  to  be  made  to  a  section  or  other  provision  of  the  Public 
Health  Service  Act. 

SEC.  2.  ORGANIZATIONAL  STRUCTURE. 

Section  1301(a)  (42  U.S.C.  300e(a))  is  amended  by  striking  out 
"legal  entity"  and  inserting  in  lieu  thereof  "public  or  private  entity 
which  is  organized  under  the  laws  of  any  State  and". 

SEC.  3.  DEDUCTIONS. 

Section  1301(b)(1)  (42  U.S.C.  300e(b)(D)  is  amended  by  adding 
after  the  second  sentence  the  following:  "If  a  health  maintenance 
organization  offers  to  its  members  the  opportunity  to  obtain  basic 
health  services  through  a  physician  not  described  in  subsection 
(b)(3)(A),  the  organization  may  require,  in  addition  to  payments  de- 
scribed in  clause  (D)  of  this  paragraph,  a  reasonable  deductible  to 
be  paid  by  a  member  when  obtaining  a  basic  health  service  from 
such  a  physician.". 

SEC.  4.  PHYSICIAN  SERVICES. 

(a)  General  Rule.— Section  1301(b)(3)(A)  (42  U.S.C.  300e(b)(3)(A)) 
is  amended  by  striking  out  "the  services  of  a  physician  which  are 
provided  as  basic  health  services  shall  be  provided"  and  insert  in 
lieu  thereof  "at  least  90  percent  of  the  services  of  a  physician 
which  are  provided  as  basic  health  services  shall  be  provided". 

(b)  Dual-Choice.— Section  1310(b)  (42  U.S.C.  300e-9(b))  is  amend- 
ed— 

(1)  in  paragraph  (1),  by  inserting  before  the  comma  at  the 
end  the  following:  "and  provides  at  least  90  percent  of  such 
services  through  physicians  described  in  section  1301(b)(3)(A)", 
and 

(2)  in  paragraph  (2),  by  inserting  before  the  comma  at  the 
end  the  following:  "and  provides  no  more  than  10  percent  of 
such  services  through  physicians  who  are  not  described  in  sec- 
tion 1301(b)(3)(A)". 

SEC.  5.  ORGANIZATION. 

(a)  Risk  of  Insolvency.— Section  1301(c)(1)(A)  (42  U.S.C. 
300e(c)(l)(A))  is  amended  by  inserting  after  the  words  "fiscally 
sound  operation"  the  following:  "which,  taking  into  consideration 
the  fiscal  soundness  of  an  affiliated  organization,  if  any,  which 
owns  such  health  maintenance  organization,  is  satisfactory  to  the 
Secretary,". 
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(b)  Repeal.— Paragraph  (5)  of  seciton  1301(e)  (42  U.S.C.  300e(c))  is 
repealed  and  paragraphs  (6)  through  (9)  are  redesignated  as  para- 
graphs (5)  through  (8),  respectively. 

SEC.  6.  DEFINITIONS. 

(a)  Organ  Transplants. — Subsection  (b)  of  section  812  of  the 
Health  Maintenance  Organization  Amendments  of  1986  (42  U.S.C. 
300e-l  note)  is  repealed. 
I  "(b)  Community  Rating.— 

"(1)  The  third  sentence  of  section  1302(8)(C)  (42  U.S.C.  300e- 
1(8)(C))  is  amended  to  read  as  follows:  'if  a  health  maintenance 
organization  is  to  fix  rates  of  payment  for  individuals  and  fam- 
ilies by  groups,  it  shall — ". 

"(i)(I)  classify  all  of  the  members  of  the  organization  into 
classes  based  on  factors  which  the  health  maintenance  organi- 
zation determines  predict  the  differences  in  the  use  of  health 
services  by  the  individuals  or  families  in  each  class  and  which 
have  not  been  disapproved  by  the  Secretary. 

"(II)  determine  its  revenue  requirements  for  providing  serv- 
ices to  the  members  of  each  class  established  under  subclause 
(I),  and 

"(III)  fix  the  rates  of  payments  for  the  individuals  and  fami- 
lies of  a  group  on  the  basis  of  a  composite  of  the  organization's 
revenue  requirements  determined  under  subclause  (II)  for  pro- 
viding services  to  them  as  members  of  the  classes  established 
under  subclause  (I),  or 

"(ii)  fix  the  rates  of  payments  for  the  individuals  and  fami- 
lies of  a  group  on  the  basis  of  the  organization's  revenue  re- 
quirements for  providing  services  to  the  group,  except  that  the 
rates  of  payments  for  the  individuals  and  families  of  a  group  of 
less  than  100  persons  may  not  be  fixed  at  rates  greater  than 
110  percent  of  the  rate  that  would  be  fixed  for  such  individuals 
and  families  under  subparagraph  (B)  or  clause  (i)  of  this  sub- 
paragraph.". 

(2)  Section  1302(8X0  (42  U.S.C.  300e-l(8)(C))  is  amended  by 
adding  at  the  end  thereof  the  following  new  sentence:  "If  a 
health  maintenance  organization  is  to  fix  rates  of  payment  for 
a  group  under  clause  (ii),  it  shall,  on  request  of  the  entity  with 
which  it  contracts  to  provide  services  to  such  group,  disclose  to 
that  entity  the  method  and  data  used  in  calculating  the  rates 
of  payment.". 

SEC.  7.  EMPLOYEES'  HEALTH  BENEFIT  PLANS. 

(a)  States  and  Political  Subdivisions. — 

(1)  Section  1310(b)  (42  U.S.C.  300e-9(b))  is  amended  (A)  by 
striking  out  "subject  to  subsection  (a)"  and  inserting  in  lieu 
thereof  "or  a  State  or  political  subdivision",  and  (B)  by  striking 
out  "employer  pursuant"  and  inserting  in  lieu  thereof  "em- 
ployer or  State  or  political  subdivision  pursuant". 

(2)  Section  1310(c)  (42  U.S.C.  300e-9(c))  is  amended  by  insert- 
ing "or  State  or  political  subdivision"  after  "employer"  each 
place  it  occurs. 

(b)  Discrimination.— Section  1310(c)  (42  U.S.C.  300e-9(c))  is 
amended  by  adding  at  the  end  the  following:  "If  a  health  benefits 
plan  offered  by  an  employer  or  a  State  or  political  subdivision 
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under  subsection  (a)  includes  contributions  for  services  offered 
under  the  plan,  the  employer  or  State  or  political  subdivision  shall 
make  a  contribution  under  the  plan  for  services  offered  by  a  quali- 
fied health  maintenance  organization  in  an  amount  which  does  not 
financially  discriminate  against  an  employee  who  enrolls  in  such 
organization.  For  purposes  of  the  preceding  sentence,  an  employer's 
contribution  does  not  financially  discriminate  if  the  employer's 
method  of  determining  the  contributions  on  behalf  of  all  employees 
is  reasonable  and  is  designed  to  assure  employees  a  fair  choice 
among  health  benefits  plans.". 

(c)  Application.— Nothing  in  section  1310  of  the  Public  Health 
Service  Act  (42  U.S.C.  300e-9)  shall  be  construed  to  supersede  any 
provision  of  a  collective  bargaining  agreement  in  effect  on  the  date 
of  enactment  of  this  Act. 

SEC.  8.  RESTRICTIVE  STATE  LAWS. 

Section  1311(a)(1)  (42  U.S.C.  300e-10(a)(D)  is  amended  by  striking 
out  "or"  at  the  end  of  subparagraph  (C),  by  striking  out  ",  and"  at 
the  end  of  subparagraph  (D)  and  inserting  in  lieu  thereof  ",  or", 
and  by  adding  at  the  end  the  following: 

"(E)  imposes  requirements  which  would  prohibit  the  entity 
from  complying  with  the  requirements  of  this  title,  and". 

II.  Purpose  and  Summary 

The  purpose  of  the  bill  is  to  modify  Title  XIII  of  the  Public 
Health  Service  Act,  known  as  the  Health  Maintenance  Organiza- 
tions (HMO)  law,  to  provide  greater  flexibility  in  the  way  HMOs 
are  organized  and  operated.  The  bill  also  modifies  the  contribution 
which  the  HMO  law  requires  employers  to  make  on  behalf  of  their 
employees  to  HMOs  selected  by  their  employees. 

III.  Background  and  Need  for  the  Legislation 

The  bill  addresses  a  number  of  issues  that  have  arisen  in  recent 
years  regarding  the  requirements  that  the  federal  government  im- 
poses on  HMOs  that  seek  federal  qualification  and  on  the  employ- 
ers that  offer  federally  qualified  HMOs  to  their  employees.  In  re- 
sponse to  the  criticism  that  the  law's  requirements  are  too  rigid, 
the  bill  would  give  HMOs  additional  flexibility  in  their  corporate 
structure,  the  organization  of  their  physician  services,  and  the 
rating  systems  by  which  they  establish  their  premiums  for  enrolled 
members.  In  response  to  criticism  of  the  requirement  in  current 
regulations  regarding  employer  contributions  to  HMOs  on  behalf  of 
their  employees,  the  bill  would  clarify  for  employers  the  level  of 
contribution  they  must  make  on  behalf  of  employees  under  their 
health  benefits  plans  when  employees  enroll  in  HMOs  as  opposed 
to  the  other  health  benefits  options  offered  by  the  employer. 

The  HMO  law  has  proven  to  be  one  of  our  most  important  public 
health  statutes.  These  amendments  are  a  further  fine  tuning  of 
that  law. 

Title  XIII  was  established  in  1973  and  has  been  modified  on  sev- 
eral occasions.  The  law  has  helped  to  develop  hundreds  of  prepaid 
health  care  organizations  that  have  changed  the  face  of  medical 
care  in  this  country.  HMOs  have  successfully  controlled  health 
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care  costs  and,  by  their  very  presence,  forced  other  providers  and 
insurers  to  become  more  efficient  and  less  costly. 

The  federal  qualification  process,  by  which  the  Department  of 
Health  and  Human  Services  reviews  applications  from  HMOs  to 
become  federally  qualified,  remains  at  the  heart  of  the  law  today. 
The  compliance  by  HMOs  with  the  requirements  of  their  federal 
qualification  provides  assurance  to  employers  and  their  employees 
that  HMOs  which  serve  them  will  be  fiscally  sound  and  well  man- 
aged and  will  provide  good  quality  health  care  in  an  economical 
way. 

The  bill  meets  the  dual  objectives  of  providing  greater  flexibility 
to  HMOs  and  employers  while  maintaining  a  sound  federal  qualifi- 
cation program.  The  legislation  gives  HMOs  and  employers  the  ad- 
ditional flexibility  they  need  to  respond  to  the  ever-changing 
health  care  market  place.  However,  the  bill  will  assure  that  feder- 
ally qualified  HMOs  will  serve  as  the  benchmark  for  the  rest  of  the 
field. 

The  HMO  law  plays  a  major  role  in  our  health  care  system 
today.  This  bill  will  improve  the  law. 

IV.  Section-by-Section  Analysis  and  Discussion 
Section  1.  Short  title  and  reference 

The  short  title  of  the  bill  is  the  "Health  Maintenance  Organiza- 
tion Amendments  of  1987". 

Section  2.  Organizational  structure 

Current  law—  Section  1301(a)  requires  that  an  HMO  be  a  sepa- 
rate "legal  entity."  It  cannot  be  a  part  of  a  larger  corporation  or 
operate  any  other  business,  such  as  an  insurance  company,  as  a 
part  of  it. 

The  bill. — Section  1301(a)  is  amended  to  permit  both  of  these  cor- 
porate structures.  Section  2  of  H.R.  3235  revises  the  definition  of  an 
HMO  by  replacing  the  current  term  "legal  entity"  with  the  lan- 
guage "public  or  private  entity  which  is  organized  under  the  laws 
of  any  state." 

Committee  views. — HMOs  and  health  insurance  companies  can 
more  effectively  compete  if  each  can  offer  a  range  of  coverage  op- 
tions. It  is  unnecessary  and  too  confusing  for  employers  to  have  to 
deal  with  separate  legal  entities  when  a  single  corporation  could 
offer  several  options  including  an  HMO,  a  PPO,  an  indemnity  plan, 
or  a  self-insurance  administrative  arrangement.  Similar  language 
has  been  implemented  in  Medicare  for  HMO-like  entities  called 
"Competitive  Medical  Plans."  Both  insurance  companies  and 
HMOs  benefit  from  this  change:  insurance  companies  can  have  an 
HMO  as  a  line  of  business,  and  HMOs  can  operate  other  health 
care  models. 

This  amendment  is  intended  to  change  some  of  the  criteria  to  be 
applied  during  HHS  review  of  an  applicant  for  Federal  qualifica- 
tion when  the  HMO  operations  are  located  in  a  component  of  a 
larger  entity.  Currently,  HHS  reviews  all  activities  of  an  entity  in 
determining  whether  the  Federal  qualifications  are  met.  As  a 
result,  an  HMO  that  wants  to  establish  a  distinct  health  benefits 
plan  that  will  offer  fewer  than  the  level  of  benefits  required  for 
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federal  HMO  qualification  must  operate  that  plan  through  an  inde- 
pendent corporation.  In  contrast,  when  HHS  reviews  an  application 
for  a  competitive  medical  plan  (CMP)  under  Section  1876  of  the 
Social  Security  Act  and  the  CMP  is  an  operating  component  of  a 
larger  corporate  entity,  HHS  will  look  only  to  the  CMP  component 
of  the  entity  to  determine  if  the  applicable  health  care  delivery 
system  requirements  are  satisfied.  Thus,  another  component  of  the 
entity  could  engage  in  an  activity  outside  the  scope  of  the  Act,  such 
as  offering  fewer  than  the  required  level  of  benefits,  without  jeop- 
ardizing the  organization's  CMP  certification. 

This  amendment  is  intended  to  provide  for  a  similar  review  for 
federal  qualification  as  an  HMO.  To  accomplish  this  objective,  the 
bill  replaces  the  existing  language  in  section  1301  regarding  'legal 
entity"  with  the  language  used  in  section  1876  of  the  Social  Securi- 
ty Act  to  describe  the  organizational  structure  of  CMPs. 

This  amendment  allows  the  HMO  to  set  up  a  non-federally  quali- 
fied health  benefit  plan  without  undergoing  the  time  and  expense 
of  establishing  a  separate  corporation. 

The  Committee  does  not  anticipate  that  DHHS  will  have  difficul- 
ty implementing  this  provision.  DHHS  can  use  the  same  approach 
it  uses  for  a  CMP  review,  which  is  to  look  to  the  distinct  compo- 
nent of  the  entity  to  determine  whether  the  delivery  system  re- 
quirements are  met  and  to  the  entire  entity  to  determine  if  the  fi- 
nancial requirements  are  satisfied. 

Under  Section  1310  of  the  existing  HMO  law,  most  employers  are 
required  to  offer  federally  HMOs  where  such  HMOs  exist.  If  a  fed- 
erally qualified  HMO  uses  the  new  provision  to  operate  lines  of 
business  that  include  other  health  benefits  plans,  an  employer  of- 
fering the  HMO  would  be  required  to  offer  only  the  federally  quali- 
fied HMO  benefit  plan. 

Section  3  and  4-  Deductibles  and  physician  services 

Current  law. — Section  1301(b)(3)  requires  that  all  basic  health 
services  provided  by  physicians  be  provided  through  staff  members 
of  the  HMO,  a  medical  group,  an  individual  practice  association,  or 
physicians  under  contract  to  the  HMO.  Section  1301(b)(1)  allows 
HMOs  to  charge  "national  payments"  in  addition  to  any  premium. 
Department  of  Health  and  Human  Services  regulations  have  inter- 
perted  this  statutory  language  to  allow  some  copayments  but  no  de- 
ductibles. 

The  bill—  Section  1301(b)(3)  is  amended  to  apply  the  requirement 
for  formal  or  contractual  arrangements  with  physicians  only  to  the 
major  portion  of  the  HMO's  doctors.  The  effect  is  to  allow  an  HMO 
to  permit  members  to  use  some  fee-for-service  doctors  who  are  not 
under  contract  to  the  HMO  and  who  are  chosen  by  the  members  at 
the  time  they  need  service.  Section  1301(b)(1)  is  amended  to  permit 
an  HMO,  which  offers  the  opportunity  to  obtain  basic  health  serv- 
ices outside  the  HMO  under  this  provision,  to  require  a  reasonable 
deductible  for  those  out-of-plan  service. 

Committee  views. — Reimbursement  for  out-of-plan  services  is  not 
now  permitted  except  in  the  case  of  emergency,  unusual  or  infre- 
quently used  services.  Thus,  under  current  law,  if  HMO  members 
wish  to  obtain  their  basic  health  services  from  an  outside  physi- 
cian, the  HMO  cannot  pay  for  the  visits.  HMOs  should  have  the 
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option  of  allowing  their  members  to  seek  outside  care  on  an  occa- 
sional basis. 

The  amendment  in  Section  4  would  enable  an  HMO  to  develop 
and  offer  a  health  benefits  package  permitting  up  to  10  percent  of 
basic  physician  services  to  be  provided  by  physicians  not  affiliated 
with  the  HMO.  This  would  allow  an  HMO  to  develop  a  health  ben- 
efits package  which  permits  its  members  to  go  "out-of-plan"  for 
certain  services  and  be  reimbursed  for  them.  The  amendment 
would  allow  an  HMO  to  create  a  "self-referral  option"  enabling  the 
HMO  member  to  use  a  non-HMO  physician  occasionally,  potential- 
ly enhancing  the  member's  satisfaction  with  the  HMO. 

The  Committee  is  concerned,  however,  that  HMOs  would  lose 
their  essential  character  if  they  did  not  themselves  provide  the  pre- 
ponderance of  their  members'  basic  health  services.  To  address  this 
concern,  the  Committee  adopted  an  amendment  setting  an  upper 
limit  on  the  amount  of  outside  plan  care  that  an  HMO  can  provide. 
At  least  90  percent  of  all  basic  physician  services  would  continue  to 
be  provided  through  physicians  directly  affiliated  with  the  HMO. 

Section  3  of  the  bill  would  permit  an  HMO  to  establish  a  reason- 
able deductible  to  be  applied  to  "out-of-plan"  services  provided  by 
physicians  who  are  not  affiliated  with  the  HMO.  Copayments  could 
also  be  applied  as  allowed  under  existing  law.  A  reasonable  deduct- 
ible is  one  that  would  create  reasonable  financial  incentives  for 
HMO  members  to  use  physicians  affiliated  with  the  HMO  rather 
than  out-of-plan  physicians. 

Section  5(a).  Risk  of  insolvency 

Current  law. — Section  1301(c)(1)  requires  each  health  mainte- 
nance organization  to  have  a  fiscally  sound  operation  and  adequate 
provision  against  the  risk  of  insolvency  which  is  satisfactory  to  the 
Secretary. 

The  bill. — Section  5(a)  would  make  it  clear  that  the  Secretary 
must  take  into  consideration  the  financial  condition  of  affiliated  or- 
ganizations which  own  an  HMO  in  determining  whether  such 
HMO  has  met  the  fiscal  soundness  test  of  Section  1301(c)(1). 

Committee  views. — Currently  the  Secretary  looks  to  the  financial 
condition  of  affiliated  organizations  in  determining  whether  indi- 
vidual HMOs  meet  the  solvency  requirement  of  Section  1301(c)(1) 
(A)  but  it  is  the  Committee's  understanding  that  the  Department 
has  taken  the  position  that  it  lacks  the  authority  to  use  a  similar 
standard  in  applying  the  fiscal  soundness  test  of  that  section. 

In  the  Committee's  view,  such  disparate  application  of  the  au- 
thority granted  in  1301(c)  was  never  the  intent  of  Congress,  and 
such  anomalous  results  need  not  occur  in  the  future.  To  that  end, 
the  amendment  requires  the  Secretary  to  consider  the  financial 
condition  of  affiliated  organizations  which  own  an  HMO  in  making 
fiscal  soundness  determinations  under  Section  1301(c)(1)(A).  The 
Committee  believes  this  change  in  the  law  will  enable  the  Secre- 
tary to  provide  additional  protection  for  beneficiaries  in  cases 
where  affiliated  organizations  are  willing  and,  in  the  Secretary's 
view,  able  to  assure  the  fiscal  soundness  of  individual  HMOs. 
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Section  5(b).  Repeal 

Current  law. — Section  1301(c)(5)  dictates  a  variety  of  require- 
ments for  the  board  of  directors  of  the  HMO,  or  in  the  case  of  a 
public  entity  which  operates  an  HMO,  for  the  advisory  body. 

The  bill. — These  requirements  are  repealed. 

Section  6.  Definitions 

Section  6(a).  Organ  transplants 

Current  law. — Before  1986,  HMOs  were  required  to  provide  as  a 
medical  service  any  organ  transplant  which  was  determined  by  the 
Secretary  of  Health  and  Human  Services  not  to  be  experimental. 
Section  812(b)  of  the  "HMO  Amendments  of  1986"  changed  this  re- 
quirement so  that  the  only  organ  transplants  that  are  now  mandat- 
ed are  those  which  the  Secretary  had  determined,  by  April  15, 
1985,  were  no  longer  experimental.  The  provision  in  the  HMO 
Amendments  of  1986  is  in  effect  only  until  April  1,  1988. 

The  bill.— The  April  1,  1988,  repeal  date  in  Section  812(b)  is 
eliminated. 

Committee  views. — The  effect  of  this  change  is  that  current 
policy  will  continue  beyond  April  1,  1988.  The  current  policy  is  that 
HMO  must  offer  those  organ  transplants  which  were  required  to  be 
offered  on  April  15,  1985.  All  other  transplants  may  be  offered  at 
the  discretion  of  the  HMO. 

If  only  HMOs,  and  not  other  health  insurance  companies,  are  re- 
quired to  provide  all  new  transplants  as  soon  as  they  are  not  con- 
sidered experimental,  HMOs  will  experience  serious  adverse  selec- 
tion by  people  anticipating  the  need  for  such  transplants.  Congress 
agreed  to  put  HMOs  and  other  health  benefits  plans  on  an  equal 
footing  with  regard  to  transplants  for  a  provisional  period.  The 
Committee  feels  that  the  policy  currently  in  effect  represents  the 
right  policy  and  should  be  made  permanent. 

Section  6(b).  Community  rating 

Current  law.—  Section  1302(8)(C)  authorizes  HMO's  to  establish 
their  premiums  in  two  ways — community  rating  and  community 
rating  by  class,  which  allows  for  adjustments  for  factors  such  as 
the  age  and  sex  distribution  of  enrollees. 

The  bill—  Section  5(b)  of  the  bill  would  modify  the  definition  of 
community  rating  to  permit  rates  to  be  fixed  for  individuals  and 
families  of  a  group  on  the  basis  of  the  organization's  revenue  re- 
quirements for  providing  services  to  the  group. 

Committee  views. — Employers  want  HMO's  to  be  able  to  tailor 
their  rates  to  specific  groups.  In  particular,  large  employers  who 
feel  that  their  healthiest  workers  tend  to  choose  HMO's  want  to  be 
able  to  negotiate  a  rate  with  the  HMO  that  is  specific  for  them. 
The  bill  would  permit  a  premium  to  be  set  for  a  specific  group 
(such  as  teachers  in  a  school  district).  But,  the  amendment  would 
not  permit  "experience  rating"  as  practiced  by  indemnity  carriers. 
When  insurance  companies  experience  rate  they  may  adjust  their 
premiums  at  the  end  of  the  policy  year  based  on  the  actual  use  of 
health  care  services  by  enrollees.  Under  this  provision,  the  HMO's 
premium  for  a  group  would  be  set  at  the  beginning  of  the  year  and 
would  not  be  adjusted  at  the  end  of  the  year  based  on  actual  expe- 
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rience.  HMO's  would  still  be  "at  risk"  for  the  cost  of  all  care  in 
excess  of  premium  for  all  enrolled  members  from  the  group. 

This  amendment  would  allow  an  HMO  to  adopt  a  system  of 
rating  called  "adjusted  community  rating."  This  rating  methodolo- 
gy is  similar  to  that  used  by  HMO's  which  have  signed  Medicare 
risk  contracts  under  Section  1876  of  the  Social  Security  Act.  Under 
this  provision,  HMO's  could  determine  their  rates  for  a  group 
based  on  the  relationship  of  the  group's  specific  utilization  and  in- 
tensity of  service  compared  to  overall  HMO  member  utilization  and 
intensity  patterns.  The  HMO  must  continue  to  be  "at  risk"  for  pro- 
viding care  at  that  prospectively  determined  rate  and  cannot  retro- 
spectively adjust  rates  based  on  actual  utilization  or  intensity  of 
services. 

If  an  HMO  uses  this  new  rating  methodology,  the  HMO  shall  dis- 
close, upon  request,  to  the  entity  with  which  it  contracts  the 
method  and  data  used  in  calculating  the  proposed  rate. 

The  HMO's  use  of  this  provision  is  restricted  with  regard  to 
groups  of  less  than  100  persons.  To  protect  small  groups  against 
dramatic  increases  in  their  premiums,  the  Committee  adopted  an 
amendment  that  limits  the  HMO  to  a  premium  not  more  than  10 
percent  over  the  community  rate,  in  the  case  of  a  group  with  100 
or  less  employees.  This  limitation  was  adopted  by  the  Committee  to 
assure  that  small  groups  would  continue  to  have  access  to  an  HMO 
without  significant  financial  barriers.  The  Committee  notes  that 
the  general  provisions  which  have  been  developed  for  community 
rating  and  community  rating  by  class,  such  as  differentials  to  re- 
flect compositing  or  different  administrative  costs,  apply  to  this 
new  rating  option. 

Section  7.  Employees  health  benefits  plans 

Current  law. — As  noted  above,  Section  1310  of  the  HMO  law  re- 
quires that  any  health  benefits  plan  offered  by  an  employer  to  its 
employees  include  the  option  of  membership  in  qualified  HMO's. 
Federal  regulations  promulgated  shortly  after  passage  of  the  Act 
have  interpreted  the  Act  as  requiring  that  an  employer's  contribu- 
tion to  a  federally  qualified  HMO  be  equal,  dollar-for-dollar,  to  the 
largest  contribution  made  by  the  employer  on  behalf  of  an  employ- 
ee to  any  non-HMO  alternative  health  benefit  plan  offered  by  the 
employer,  up  to,  but  not  exceeding,  the  HMO's  premium. 

The  bill. — Section  1310(c)  is  amended  to  require  that  employer 
contributions  on  behalf  of  employees  who  enroll  in  an  HMO  not 
"financially  discriminate"  against  those  employees. 

Committee  views. — Some  employers,  particularly  large  ones,  have 
determined  that  their  healthiest  employees  enroll  in  HMO's  and 
use  far  fewer  services  than  their  employees  who  remain  in  the  em- 
ployer's indemnity  and  self-insurance  plans.  They  argue  that 
HMO's  engage  in  "shadow-pricing"  their  premiums  based  on  what 
the  employer  pays  or  contributes  to  other  health  benefits  plans,  in- 
stead of  basing  premiums  on  actual  HMO  costs.  Employers  want, 
and  HMO's  are  willing  to  accept,  more  flexibility  so  that  their  con- 
tributions toward  HMO  premiums  are  determined  on  some  basis 
other  than  "dollar-for-dollar"  equality  with  other  plan  contribu- 
tions. 
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The  Committee  believes  that  the  existing  regulations  requiring 
equal  employer  contributions  are  consistent  with  current  law,  but 
in  some  circumstances  are  potentially  unfair  to  employers.  At  the 
same  time  the  Committee  believes  that  providing  a  statutory  stand- 
ard by  which  to  measure  employer  contributions  to  HMOs  is  essen- 
tial. The  Committee  chose  the  term  "financially  discriminate"  and 
specified  in  the  bill  that  the  employer's  contribution  would  not  be 
considered  to  be  financially  discriminatory  if  the  method  for  deter- 
mining the  contributions  on  behalf  of  all  employees  is  resonable 
and  assures  employees  a  fair  choice  among  health  benefit  plans. 

The  new  standard  enhances  employers'  flexibility  in  determining 
their  contributions  to  HMOs  while  protecting  employees  and 
HMOs  from  discriminatory  and  unfair  contribution  practices.  The 
Committee  expects  that  the  Department  of  Health  and  Human 
Services  will  write  regulations  permitting  a  range  of  options.  The 
following  are  examples  of  some  of  the  methods  that  an  employer 
may  choose  in  making  contributions  that  would  meet  this  new 
standard. 

1.  The  employer  could  follow  the  practice  permitted  under  the 
existing  regulations  of  contributing  to  the  HMO  the  same  amount 
it  contributes  to  the  non-HMO  alternative.  For  example,  an  em- 
ployer that  contributes  $80  per  month  on  behalf  of  each  employee 
who  joins  an  indemnity  plan  could  pay  the  same  amount  on  behalf 
of  each  employee  who  joins  the  HMO. 

2.  Employer  contributions  could  reflect  the  composition  of  enroll- 
ees  according  to  attributes  such  as  age,  sex,  family  status,  prior  ex- 
perience in  a  non-HMO  alternative  plan,  and  other  factors  that  are 
reasonable  predictors  of  utilization,  experience,  costs,  or  risk.  For 
each  enrollee  in  a  given  class  (based  on  those  attributes),  the  em- 
ployer would  contribute  an  equal  dollar  amount,  regardless  of  the 
plan  that  an  employee  chooses.  To  illustrate,  one  such  class  might 
be  single  males  under  the  age  of  30.  If  the  employer's  cost  for  that 
class  in  an  indemnity  or  self-insurance  plan  is  $60,  the  employer's 
contribution  for  HMO  enrollment  for  each  employee  in  that  par- 
ticular class  would  be  $60.  The  employer  would  follow  this  method- 
ology for  each  of  the  other  classes.  By  calculating  the  contribution 
for  HMO  enrollment  for  each  class  in  this  way,  the  employer  would 
determine  its  total  payment  on  behalf  of  all  employees  enrolling  in 
the  HMO. 

3.  Some  employers  are  concerned  that  when  the  HMO  plan  is 
available  at  no  or  nominal  cost,  employees  may  have  an  incentive 
to  select  the  "free"  HMO  plan  even  though  they  were  covered 
under  a  health  benefits  plan  offered  by  their  spouse's  employer.  In 
addition,  as  part  of  their  employee  benefits  philosophy,  other  em- 
ployers believe  that  all  employees  should  contribute  to  their  health 
care  plan  regardless  of  type.  In  such  cases,  if  employees  are  re- 
quired to  contribute  to  a  non-HMO  plan,  an  employer  could  require 
employees  to  make  a  reasonable  minimum  contribution  to  an 
HMO.  A  contribution  that  did  not  exceed  50  percent  of  the  employ- 
ee contribution  to  the  principal  non-HMO  alternative  plan  would 
be  reasonable  in  such  a  situation.  To  illustrate,  assume  that  the 
HMO's  premium  is  $80,  the  alternative  plan's  premium  is  $100, 
and  the  employer  contributes  $80  on  behalf  of  each  employee  who 
participates  in  the  alternative  plan.  In  such  a  case,  employees  who 
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join  the  HMO  have  no  out-of-pocket  costs  while  employees  who 
remain  with  the  alternative  plan  would  contribute  $20.  If  the  em- 
ployer had  a  policy  requiring  a  minimum  employee  contribution 
for  health  benefits,  it  would  be  reasonable  for  the  employer  to  re- 
quire employees  who  enroll  in  the  lower  cost  plan,  in  this  example 
the  HMO,  to  pay  an  amount  not  in  excess  of  $10,  which  is  50  per- 
cent of  the  employee  contribution  to  non-HMO  alternative. 

4.  Employer  contributions  could  be  made  on  a  percentage  basis 
whereby  the  employer  pays  the  same  percentage  of  the  premium  of 
each  health  plan  the  employer  offers.  For  example,  if  an  employer 
paid  90  percent  of  the  premium  of  each  non-HMO  health  plan  the 
employer  offered,  the  employer  would  be  permitted  to  pay  90  per- 
cent of  the  premium  of  the  HMO  alternative. 

5.  The  amendment  would  also  permit  employers  and  HMOs  to 
negotiate  contribution  arrangements  which  are  mutually  accepta- 
ble. Such  arrangements  would  be  deemed  to  satisfy  the  standard 
established  by  this  provision. 

Section  8.  Restrictive  State  laws 

Current  law. — Section  1311  prohibits  states  from  imposing  a  vari- 
ety of  requirements  on  HMOs. 

The  bill. — Section  1311  is  amended  to  prohibit  a  state  from  estab- 
lishing a  requirement  which  would  prohibit  an  HMO  from  comply- 
ing with  the  requirements  of  Title  13. 

Committee  views. — Federal  HMO  law  sets  a  policy  that  HMOs 
are  to  be  encouraged  and  held  to  certain  standards.  State  laws  that 
are  consistent  with  federal  policy  are  not  affected.  This  provision 
would  only  affect  state  laws  that  would  prohibit  an  HMO  from 
complying  with  Title  XIII. 

V.  Committee  Consideration  and  Action 

On  March  2,  1988,  the  Committee  on  Labor  and  Human  Re- 
sources met  in  open  session  and  ordered  reported  the  bill  H.R.  3235 
with  an  amendment  in  the  nature  of  a  substitute,  by  voice  vote,  a 
quorum  being  present. 

VI.  Committee  Cost  Estimate 

The  Committee  believes  that  the  bill  will  have  a  negligible 
budget  effect  in  the  current  and  future  fiscal  years. 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  March  16,  1988. 

Hon.  Edward  M.  Kennedy, 

Chairman  Committee  on  Labor  and  Human  Resources, 
U.S.  Senate,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  re- 
viewed H.R.  3235,  entitled  "Health  Maintenance  Organization 
(HMO)  Amendments  of  1987,"  as  ordered  reported  by  the  Senate 
Committee  on  Labor  and  Human  Resources  on  March  2,  1988.  This 
bill  makes  a  number  of  changes  in  the  HMO  law  (Title  XIII  of  the 
Public  Health  Service  Act)  in  order  to  give  HMOs  greater  flexibil- 
ity in  how  they  are  organized  and  operated.  If  enacted,  this  bill 


would  allow  HMOs  to  operate  as  part  of  a  larger  business  and  to 
permit  enrollees  to  use  same  fee-for-service  doctors  for  which  co- 
payments  and  deductibles  could  be  applied.  HMOs  would  also  be 
permitted  to  establish  separate  premiums  for  specific  beneficiary 
groups,  with  certain  protections  provided  for  small  groups.  Current 
Department  of  Health  and  Human  Service  regulations  require  that 
an  employer  offering  health  benefits  make  a  contribution  for  an 
employee  enrolling  in  an  HMO  that  is  equal  to  the  contribution 
made  for  an  employee  enrolling  in  any  other  health  benefits 
option.  This  bill  would  remove  this  requirement  and  replace  it  with 
one  requiring  that  an  employer  make  a  contribution  for  an  employ- 
ee's HMO  enrollment  at  a  level  that  does  not  "financially  discrimi- 
nate' '  against  that  employee. 

Since  the  provisions  of  this  bill  do  not  effect  premiums  or  costs  of 
HMO  services  provided  to  Medicare  or  Medicaid  beneficiaries,  and 
since  the  provisions  do  not  apply  to  Federal  Employees  Health  Ben- 
efits Plans,  CBO  expects  that  no  additional  costs  to  the  federal  gov- 
ernment would  result  from  enactment  of  this  legislation.  While  the 
provisions  may  affect  the  premiums  charged  by  HMOs  to  state  and 
local  governments  for  their  employees  and  may  change  contribu- 
tions made  by  those  governments  on  their  behalf,  the  effects  are 
not  likely  to  be  significant.  In  any  event,  such  effects  are  too  uncer- 
tain to  make  possible  a  definitive  estimate. 

If  you  wish  further  details  on  this  estimate,  please  call  me  or 
have  your  staff  contact  Alan  Fairbank  (226-2820). 
Sincerely, 

James  Blum, 
Acting  Director. 

VII.  Regulatory  Impact 

By  providing  more  flexibility  to  HMOs  and  employers  to  estab- 
lish appropriate  premiums,  the  legislation  will  reduce  the  current 
regulatory  burden  on  such  entities. 


VIII.  ADDITIONAL  VIEWS  OF  SENATOR  QUAYLE 

I  generally  support  the  amendments  to  the  HMO  Assistance  Act 
made  by  H.R.  3235  as  being  necessary  changes  to  the  law,  adding 
flexibility  for  an  evolving  and  expanding  industry.  However,  I  must 
express  one  key  reservation:  I  do  not  think  that  Federal  regulation 
and  support  of  this  industry  should  continue  indefinately.  For  rea- 
sons I  will  address  more  fully  below,  I  urge  Congress  to  consider 
repealing  this  law  within  a  specified  time  period. 

THE  HMO  INDUSTRY  IS  NOW  FULLY  COMPETITIVE 

The  HMO  Act  of  1973  (P.L.  93-222)  was  passed  to  encourage  the 
development  of  HMOs  both  through  marketing  leverage  and  finan- 
cial support.  When  this  bill  was  first  considered,  the  private  health 
insurance  marketplace  was  dominated  by  indemnity  plans,  offering 
fee-for-service  reimbursement.  The  1973  Senate  Report  93-129, 
stated  that  "the  intent  of  this  bill  is  simply  to  increase  the  degree 
of  pluralism  in  a  highly  homogeneous  industry/' 

Since  enactment  of  the  HMO  Act,  the  industry  has  grown  tre- 
mendously. When  the  Act  was  passed,  there  were  only  72  plans 
with  3.5  million  members.  In  1987,  according  to  the  Group  Health 
Association  of  America  (the  principal  trade  association  for  HMOs), 
there  were  more  than  700  HMOs  serving  a  total  of  29  million  mem- 
bers nationwide.  Also  according  to  the  GHAA,  over  the  past  five 
years  alone,  the  number  of  HMOs  has  grown  by  nearly  240%  and 
HMO  enrollment  has  grown  an  average  of  20%  a  year.  In  1970, 
HMO  participants  numbered  only  1.8%  of  all  privately  insured  in- 
dividuals, compared  to  around  16%  today. 

This  is  very  impressive  growth  indeed,  and  it  has  been  very 
healthy  for  the  insurance  marketplace  and  for  the  consumer.  But 
clearly  the  Federal  government  no  longer  needs  to  give  this  indus- 
try special  treatment. 

"dual  choice"  requirement  is  overly  regulatory 

Section  1310  of  the  HMO  Act  requires  most  employers  who  pro- 
vide health  benefits  to  offer  their  employees  the  option  of  member- 
ship in  a  Federally  qualified  HMO.  Later  this  section  of  the  law 
was  interpreted  through  regulation  to  require  that  employers  make 
an  equal,  dollar-for-dollar,  premium  contribution  on  behalf  of  their 
employees  participating  in  an  HMO  as  they  would  for  employees 
participating  in  an  indemnity  plan. 

Although  H.R.  3235  repeals  this  "equal  contribution"  require- 
ment, it  still  requires  employers  to  make  "nondiscriminatory"  con- 
tributions to  HMOs.  Although  these  new  requirements  are  sup- 
posed to  enhance  employers'  flexibility  in  determining  their  contri- 
butions to  HMOs,  there  are  five  examples  of  nondiscrimination 
methods  from  which  an  employer  may  choose,  all  of  which  are  suf- 
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ficiently  vague  to  require  time-consuming  regulatory  clarifications 
fromHHS. 

I  feel  that  this  is  another  example  of  a  burdensome  mandate  on 
employer-provided  health  insurance  with  which  Congress  has  re- 
cently been  so  preoccupied.  Like  mandatory  benefit  coverages  and 
mandatory  continuation  of  coverage,  these  HMO  requirements 
simply  limit  employers'  flexibility  in  providing  basic  health  bene- 
fits to  their  workers.  HMO  mandates,  like  other  mandates,  also 
make  it  more  complicated,  and  thus  more  costly,  for  the  employer, 
particularly  the  small  marginal  employer,  to  provide  benefits  at 
all. 

Congress  is  familiar  with  the  fact  that  there  are  37  million  unin- 
sured; therefore  we  should  be  searching  for  ways  to  increase  em- 
ployer-provided health  benefits,  not  decrease  it. 

Finally,  the  Committee  views  fail  to  provide  any  justification  for 
continuing  the  dual  choice  requirements.  In  fact  their  main  reason 
for  keeping  the  HMO  Act  on  the  books  is  the  need  for  Federal 
qualification  of  HMOs.  However,  current  data  on  the  HMO  indus- 
try shows  that  a  viable  non-Federally  qualified  HMO  market 
exists.  According  to  Inter  Study,  a  leading  HMO  think  tank,  the 
largest  growth  in  the  HMO  industry  has  been  in  this  area.  In  the 
first  six  months  of  1987,  enrollment  in  non-Federally  qualified 
HMOs  increased  14.7%  compared  to  a  10.3%  increase  for  Federally 
qualified  HMOs.  These  facts  offer  further  proof  that  the  HMO  Act 
is  overly  regulatory  and  should  be  repealed. 

CONGRESS  SHOULD  SUNSET  THE  HMO  ASSISTANCE  ACT 

For  these  reasons,  I  think  the  Congress  should  sunset  the  HMO 
Assistance  Act  in  three  years  after  the  date  of  enactment  of  the 
amendments  made  by  H.R.  3235. 

Rather  than  try  to  repeal  the  law  outright  at  this  point  in  time, 
and  risk  hurting  the  development  of  HMOs  in  underserved  areas,  I 
feel  that  a  sunset  after  several  years  is  more  appropriate.  I  also 
feel  that  HMOs  and  employers  should  be  given  the  time  to  develop 
the  new  flexibilities  in  structure  and  payment  afforded  by  H.R. 
3235. 

A  sunset  requirement  is  a  mechanism  which  places  the  burden 
on  the  beneficiary  of  a  given  law  to  prove  the  continued  need  for 
the  law.  If  the  need  is  not  proven,  then  the  law  is  repealed.  This 
should  be  the  case  with  the  HMO  Act.  A  three  year  sunset  will  set 
a  time  certain  for  review  and  repeal,  rather  than  allowing  this  au- 
thority to  continue  indefinitely.  I  intend  to  seek  such  an  amend- 
ment to  this  law  when  H.R.  3235  is  brought  to  the  Senate  floor. 

Dan  Quayle. 


IX.  Changes  in  Existing  Law 


In  compliance  with  rule  XXVI  paragraph  12  of  the  Standing 
Rules  of  the  Senate,  the  following  provides  a  print  of  the  statute  or 
the  part  or  section  thereof  to  be  amended  or  replaced  (existing  law 
proposed  to  be  omitted  is  enclosed  in  black  brackets,  new  matter  is 
printed  in  italic,  exising  law  in  which  no  change  is  proposed  is 
shown  in  roman): 

Public  Health  Service  Act 

******* 

TITLE  XIII— HEALTH  MAINTENANCE  ORGANIZATIONS 

REQUIREMENTS  FOR  HEALTH  MAINTENANCE  ORGANIZATIONS 

Sec.  1301.  (a)  For  purposes  of  this  title,  the  term  "health  mainte- 
nance organization"  means  a  Clegal  entity]  public  or  private  entity 
which  is  organized  under  the  laws  of  any  State  and  which  (1)  pro- 
vide basic  and  supplemental  health  services  to  its  members  in  the 
manner  prescribed  by  subsection  (b),  and  (2)  is  organized  and  oper- 
ated in  the  manner  prescribed  by  subsection  (c). 

(b)  A  health  maintenance  organization  shall  provide,  without 
limitations  as  to  time  or  cost  other  than  those  prescribed  by  or 
under  this  title,  basic  and  supplemental  health  services  to  its  mem- 
bers in  the  following  manner: 

(1)  Each  member  is  to  be  provided  basic  health  services  for  a 
basic  health  services  payment  which  (A)  is  to  be  paid  on  a  peri- 
odic basis  without  regard  to  the  dates  health  services  (within 
the  basic  health  services)  are  provided;  (B)  is  fixed  without 
regard  to  the  frequency,  extent,  or  kind  of  health  service 
(within  the  basic  health  services)  actually  furnished;  (C)  except 
in  the  case  of  basic  health  services  provided  a  member  who  is  a 
full-time  student  (as  defined  by  the  Secretary)  at  an  accredited 
institution  of  higher  education  is  fixed  under  a  community 
rating  sytsem;  and  (D)  may  be  supplemented  by  additional 
nominal  payments  which  may  be  required  for  the  provision  of 
specific  services  (within  the  basic  health  services)  except  that 
such  payments  may  not  be  required  where  or  in  such  a 
manner  that  they  serve  (as  determined  under  regulations  of 
the  Secretary)  as  a  barrier  to  the  delivery  of  health  services. 
Such  additional  nominal  payment  shall  be  fixed  in  accordance 
with  the  regulations  of  the  Secretary.  A  health  maintenance 
organization  may  include  a  health  service,  defined  as  a  supple- 
mental health  service  by  section  1302(2),  in  the  basic  health 
services  provided  its  members  for  a  basic  health  services  pay- 
ment described  in  the  first  sentence.  //  a  health  maintenance 
organization  offers  to  its  members  the  opportunity  to  obtain 
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basic  health  services  through  a  physician  not  described  in  sub- 
section (b)(3)(A),  the  organization  may  require,  in  addition  to 
payments  described  in  clause  (D)  of  this  paragraph,  a  reasona- 
ble deductible  to  be  paid  by  a  member  when  obtaining  a  basic 
health  service  from  such  a  physician.  In  the  case  of  an  entity 
which  before  it  became  a  qualified  health  maintenance  organi- 
zation (within  the  meaning  of  section  1310(d))  provided  compre- 
hensive health  services  on  a  prepaid  basis,  the  requirement  of 
clause  (C)  shall  not  apply  to  such  entity  until  the  expiration  of 
the  forty-eighth  month  period  beginning  with  the  month  fol- 
lowing the  month  in  which  the  entity  became  such  a  qualified 
health  organization.  The  requirements  of  this  paragraph  re- 
specting the  basic  health  services  payment  shall  not  apply  to 
the  provision  of  basic  health  services  to  a  member  for  an  ill- 
ness or  injury  for  which  the  member  is  entitled  to  benefits 
under  a  workmen's  compensation  law  or  an  insurance  policy 
but  only  to  the  extent  such  benefits  apply  to  such  services.  For 
the  provision  of  such  services  for  an  illness  or  injury  for  which 
a  member  is  entitled  to  benefits  under  such  a  law,  the  health 
maintenance  organization  may,  if  authorized  by  such  law, 
charge  or  authorize  the  provider  of  such  services  to  charge,  in 
accordance  with  the  charges  allowed  under  such  law,  the  in- 
surance carrier,  employer,  or  other  entity  which  under  such 
law  is  to  pay  for  the  provision  of  such  services  or,  to  the  extent 
that  such  member  has  been  paid  under  such  law  for  such  serv- 
ices, such  member.  For  the  provision  of  such  services  for  an  ill- 
ness or  injury  for  which  a  member  is  entitled  to  benefits  under 
an  insurance  policy,  a  health  maintenance  organization  may 
charge  or  authorize  the  provider  of  such  services  to  charge  the 
insurance  carrier  under  such  policy  or,  to  the  extent  that  such 
member  has  been  paid  under  such  policy  for  such  services, 
such  member. 

******* 

(3)(A)  Except  as  provided  in  subparagraph  (B),  at  least  90  per- 
cent of  the  services  of  a  physician  which  are  provided  as  basic 
health  services  shall  be  provided  through — 

(i)  members  of  the  staff  of  the  health  maintenance  orga- 
nization. 

(ii)  a  medical  group  (or  groups), 

(iii)  an  individual  practice  association  (or  associations), 

(iv)  physicians  or  other  health  professionals  who  have 
contracted  with  the  health  maintenance  organization  for 
the  provision  of  such  services,  or 

(v)  any  combination  of  such  staff,  medical  group  (or 
groups),  individual  practice  association  (or  associations)  or 
physicians  or  other  health  professionals  under  contract 
with  the  organization. 

******* 

(c)  Each  health  maintenance  organization  shall — 

(1)(A)  have  a  fiscally  sound  operation,  which  taking  into  con- 
sideration the  fiscal  soundness  of  an  affiliated  organization,  if 
any,  which  owns  such  health  maintenance  organization,  is  sat- 
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isfactory  to  the  Secretary,  and  adequate  provision  against  the 
risk  of  involvency  which  is  satisfactory  to  the  Secretary,  and 
(B)  have  administrative  and  managerial  arrangements  satisfac- 
tory to  the  Secretary; 

****** 

[(5)(A)  in  the  case  of  a  private  health  maintenance  organiza- 
tion, be  organized  in  such  a  manner  that  assures  that  (i)  at 
least  one-third  of  the  membership  of  the  policymaking  body  of 
the  health  maintenance  organization  will  be  members  of  the 
organization,  and  (ii)  there  will  be  equitable  representation  on 
such  body  of  members  from  medically  underserved  populations 
served  by  the  organization,  and  (B)  in  the  case  of  a  public 
health  maintenance  organization,  have  an  advisory  board  to 
the  policymaking  body  of  the  public  entity  operating  the  orga- 
nization which  board  meets  the  requirements  of  clause  (A)  of 
this  paragraph  and  to  which  may  be  delegated  policymaking 
authority  for  the  organization;] 

1(6)1(5)  be  organized  in  such  a  manner  that  provides  mean- 
ingful procedures  for  hearing  and  resolving  grievances  between 
the  health  maintenance  organization  (including  the  medical 
group  or  groups  and  other  health  delivery  entities  providing 
health  services  for  the  organization)  and  the  members  of  the 
organization; 

\SJ)~\(6)  have  organizational,  arrangements,  established  in 
accordance  with  regulations  of  the  Secretary,  for  an  ongoing 
quality  assurance  program  for  its  health  services  which  pro- 
gram (A)  stresses  health  outcomes,  and  (B)  provides  health 
review  by  physicians  and  other  health  professionals  of  the 
process  followed  in  the  provision  of  health  services; 

E(8)]  (7)  adopt  at  least  one  of  the  following  arrangements  to 
protect  its  members  from  incurring  liability  for  payment  of 
any  fees  which  are  the  legal  obligation  of  such  organization — 

(A)  a  contractual  arrangement  with  any  hospital  that  is 
regularly  used  by  the  members  of  such  organization  pro- 
hibiting such  hospital  from  holding  any  such  member 
liable  for  payment  of  any  fees  which  are  the  legal  obliga- 
tion of  such  organization; 

(B)  insolvency  insurance,  acceptable  to  the  Secretary; 

(C)  adequate  financial  reserve,  acceptable  to  the  Secre- 
tary; and 

(D)  other  arrangements,  acceptable  to  the  Secretary,  to 
protect  members, 

except  that  the  requirements  of  this  paragraph  shall  not  apply 
to  a  health  maintenance  organization  if  applicable  State  law 
provides  the  members  of  such  organization  with  protection  for 
liability  for  payment  of  any  fees  which  are  the  legal  obligation 
of  such  organization;  and 

[(9)](&>  provide,  in  accordance  with  regulations  of  the  Secre- 
tary (including  safeguards  concerning  the  confidentiality  of  the 
doctor-patient  relationship),  an  effective  procedure  for  develop- 
ing, compiling,  evaluating,  and  reporting  to  the  Secretary,  sta- 
tistics, and  other  information  (which  the  Secretary  shall  pub- 
lish and  disseminate  on  an  annual  basis  and  which  the  health 
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maintenance  organization  shall  disclose,  in  a  manner  accepta- 
ble to  the  Secretary,  to  its  members  and  the  general  public)  re- 
lating to  (A)  the  cost  of  its  operations,  (B)  the  patterns  of  utili- 
zation of  its  services,  (C)  the  availability,  accessibility,  and  ac- 
ceptability of  its  services,  (D)  to  the  extent  practical,  develop- 
ments in  the  health  status  of  its  members,  and  (E)  such  other 
matters  as  the  Secretary  may  require. 

DEFINITIONS 

Sec.  1302.  For  purposes  of  this  title: 

^-jj  *  *  * 

******* 
(8)(A)  *  *  * 

******* 

(C)  A  system  of  fixing  rates  of  payment  for  health  services  may 
provide  that  the  rates  shall  be  fixed  for  individuals  and  families  by 
groups.  Except  as  authorized  in  subparagraph  (D),  such  rates  must 
be  equivalent  for  all  individuals  in  the  same  group  and  for  all  fami- 
lies of  similar  composition  in  the  same  group.  If  a  health  mainte- 
nance organization  is  to  fix  rates  of  payment  for  individuals  and 
families  by  groups,  it  shall — 

[(i)  classify  all  of  the  members  of  the  organization  into  class- 
es based  on  factors  which  the  health  maintenance  organization 
determines  predict  the  differences  in  the  use  of  health  services 
by  the  individuals  or  families  in  each  class  and  which  have  not 
been  disapproved  by  the  Secretary. 

[(ii)  determine  its  revenue  requirements  for  providing  serv- 
ices to  the  members  of  each  class  established  under  clause  (i), 
and 

[(iii)  fix  the  rates  of  payment  for  the  individuals  and  fami- 
lies of  a  group  on  the  basis  of  a  composite  of  the  organization's 
revenue  requirements  determined  under  clause  (ii)  for  provid- 
ing services  to  them  as  members  of  the  classes  established 
under  clause  (i).J 

(i) (I)  classify  all  of  the  members  of  the  organization  into  class- 
es based  on  factors  which  the  health  maintenance  organization 
determines  predict  the  differences  in  the  use  of  health  services 
by  the  individuals  or  families  in  each  class  and  which  have  not 
been  disapproved  by  the  Secretary, 

(II)  determine  its  revenue  requirements  for  providing  services 
to  the  members  of  each  class  established  under  subclause  (I), 
and 

(III)  fix  the  rates  of  payments  for  the  individuals  and  fami- 
lies of  a  group  on  the  basis  of  a  composite  of  the  organization  s 
revenue  requirements  determined  under  subclause  (II)  for  pro- 
viding services  to  them  as  members  of  the  classes  established 
under  subclause  (I),  or 

(ii)  fix  the  rates  of  payments  for  the  individuals  and  families 
of  a  group  on  the  basis  of  the  organization  s  revenue  require- 
ments for  providing  services  to  the  group,  except  that  the  rates 
of  payments  for  the  individuals  and  families  of  a  group  of  less 
than  100  persons  may  not  be  fixed  at  rates  greater  than  10  per- 
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cent  of  the  rate  that  would  be  fixed  for  such  individuals  and 
families  under  subparagraph  (B)  or  clause  (i)  of  this  subpara- 
graph. 

The  Secretary  shall  review  the  factors  used  by  each  health  mainte- 
nance organization  to  establish  classes  under  clause  (i).  If  the  Sec- 
retary determines  that  any  such  factor  may  not  reasonably  be  used 
to  predict  the  use  of  the  health  services  by  individuals  and  fami- 
lies, the  Secretary  shall  disapprove  such  factor  for  such  purpose.  If 
a  health  maintenance  organization  is  to  fix  rates  of  payment  for  a 
group  under  clause  (ii),  it  shall,  on  request  of  the  entity  with  which 
it  contracts  to  provide  services  to  such  group,  disclose  to  that  entity 
the  method  and  data  used  in  calculating  the  rates  of  payment. 

******* 

employees'  health  benefits  plans 
Sec.  1310.  (a)  *  *  * 

(b)  If  there  is  more  than  one  qualified  health  maintenance  orga- 
nization which  is  engaged  in  the  provision  of  basic  and  supplemen- 
tal health  services  in  the  area  in  which  the  employees  of  an  em- 
ployer [subject  to  subsection  (a)]  or  a  State  or  political  subdivision 
reside  and  if — 

(1)  one  or  more  of  such  organizations  provides  more  than 
one-half  of  its  basic  health  services  which  are  provided  by  phy- 
sicians through  physicians  or  other  health  professionals  who 
are  members  of  the  staff  of  the  organization  or  a  medical 
group  (or  groups)  and  provides  at  least  90  percent  of  such  serv- 
ices through  physicians  described  in  section  1301(b)(3)(A),  and 

(2)  one  or  more  of  such  organizations  provides  its  basic 
health  services  which  are  provided  by  physicians  through  (A) 
an  individal  practice  association  (or  associations),  (B)  individual 
physicians  and  other  health  professionals  under  contract  with 
the  organization,  or  (C)  a  combination  of  such  association  (or 
associations),  medical  group  (or  groups),  staff,  and  individual 
physicians  and  other  health  professionals  under  contract  with 
the  organization  and  provides  no  more  than  10  percent  of  such 
services  through  physicians  who  are  not  described  in  section 
1301(b)(3)(A), 

then  of  the  qualified  health  maintenance  organizations  included  in 
a  health  benefits  plan  of  such  [employer  pursuant]  employer  or 
State  or  political  subdivision  pursuant  to  subsection  (a)  at  least  one 
shall  be  an  organization  which  provides  basic  health  services  as  de- 
scribed in  clause  (1)  and  at  least  one  shall  be  an  organization  which 
provides  basic  health  services  as  described  in  clause  (2). 

(c)  No  employer  or  State  or  political  subdivision  shall  be  required 
to  pay  more  for  health  benefits  as  a  result  of  the  application  of  this 
section  than  would  otherwise  be  required  by  any  prevailing  collec- 
tive bargaining  agreement  or  other  legally  enforceable  contract  for 
the  provision  of  health  benefits  between  the  employer  or  State  or 
political  subdivision  and  its  employees.  Each  employer  or  State  or 
political  subdivision  which  provides  payroll  deductions  as  a  means 
of  paying  employees'  contribution  for  health  benefits  or  which  pro- 
vides a  health  benefits  plan  to  which  an  employee  contribution  is 
not  required  and  which  is  required  by  subsection  (a)  to  offer  his 
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employees  the  option  of  membership  in  a  qualified  health  mainte- 
nance organization  shall,  with  the  consent  of  an  employee  who  ex- 
ercises such  option,  arrange  for  the  employee's  contribution  for 
such  membership  to  be  paid  through  payroll  deductions.  If  a  health 
benefits  plan  offered  by  an  employer  or  a  State  or  political  subdivi- 
sion included  contributions  for  services  offered  under  the  plan,  the 
employer  or  State  or  political  subdivision  shall  make  a  contribution 
under  the  plan  for  services  offered  by  a  qualified  health  mainte- 
nance organization  in  an  amount  which  does  not  financially  dis- 
criminate against  an  employee  who  enrolls  in  such  organization. 
For  purposes  of  the  preceding  sentence,  an  employer's  contribution 
does  nor  financially  discriminate  if  the  employer's  method  of  deter- 
mining the  contributions  on  behalf  of  all  employees  is  reasonable 
and  is  designed  to  assure  employees  a  fair  choice  among  health  ben- 
efits plans. 

******* 

RESTRICTIVE  STATE  LAWS  AND  PRACTICES 

Sec.  1311.  (a)  In  the  case  of  any  entity — 

(1)  which  cannot  do  business  as  a  health  maintenance  orga- 
nization in  a  State  in  which  it  proposes  to  furnish  basic  and 
supplemental  health  services  because  that  State  by  law,  regu- 
lations, or  otherwise — 

(A)  requires  as  a  condition  to  doing  business  in  that 
State  that  medical  society  approve  the  furnishing  of  serv- 
ices by  the  entity, 

(B)  requires  that  physicians  constitute  all  or  a  percent- 
age of  its  governing  body, 

(C)  requires  that  all  physicians  or  a  percentage  of  physi- 
cians in  the  locale  participate  or  be  permitted  to  partici- 
pate in  the  provision  of  services  for  the  entity,  [or] 

(D)  requires  that  the  entity  meet  requirements  for  insur- 
ers of  health  care  services  doing  business  in  that  State  re- 
specting initial  capitalization  and  establishment  of  finan- 
cial reserves  against  insolvency  [,  and  J,  or 

(E)  imposes  requirements  which  would  prohibit  the  entity 
from  complying  with  the  requirements  of  this  title,  and 


Section  812  of  the  Health  Maintenance  Organization 
Amendments  of  1986 

SEC.  812.  ORGAN  TRANSPLANTS  AS  PART  OF  BASIC  COVERAGE. 

(a)  Section  1302(1)  (42  U.S.C.  300e-l(D)  is  amended  by  inserting 
before  the  last  sentence  the  following  new  sentence:  "Such  term  in- 
cludes a  health  service  directly  associated  with  an  organ  transplant 
only  if  such  organ  transplant  was  required  to  be  included  in  basic 
health  services  on  April  15,  1985." 

[(b)(1)  The  amendment  made  by  subsection  (a)  shall  take  effect 
on  October  1,  1985,  and  shall  cease  to  be  in  effect  on  April  1,  1988. 

[(2)  April  1,  1988,  for  purposes  of  title  XIII  of  the  Public  Health 
Service  Act,  no  health  service  directly  associated  with  an  organ 
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transplant  shall  be  considered  to  be  a  basic  health  service  if  such 
service  would  otherwise  have  been  added  as  basic  health  service  be- 
tween April  15,  1985,  and  April  1,  1988.  J 
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